Senate Bill 2678

AN ACT TO ENACT THE UNIFORM ELECTRONIC
TRANSACTIONSACT; TO CREATE A SHORT TITLE; TO ENACT
DEFINITIONS TO PRESCRIBE THE SCOPE OF THE ACT; TO
DETERMINE PROSPECTIVE APPLICATION; TO PROVIDE FOR
THE USE OF ELECTRONIC RECORDSAND ELECTRONIC

S GNATURES AND FOR VARIATION BY AGREEMENT; TO
SPECIFY THE CONSTRUCTION AND APPLICATION OF THE
ACT,; TO PROVIDE FOR LEGAL RECOGNITION OF
ELECTRONIC RECORDS ELECTRONIC SGNATURES, AND
ELECTRONIC CONTRACTS TO PROVIDE FOR PROVISON OF
INFORMATION IN WRITING; TO SPECIFY THE
PRESENTATION OF RECORDS, TO PROVIDE THE
ATTRIBUTION AND EFFECT OF ELECTRONIC RECORD AND
ELECTRONIC SGNATURE; TO SPECIFY THE EFFECT OF
CHANGE OR ERROR; TO PROVIDE FOR NOTARIZATION AND
ACKNOWLEDGMENT; TO PROVIDE FOR THE RETENTION OF
ELECTRONIC RECORDSAND ORIGINALS TO SPECIFY THE
ADMISSBILITY IN EVIDENCE OF ELECTRONIC RECORDS TO
PROVIDE FOR AUTOMATED TRANSACTION; TO SPECIFY THE
TIME AND PLACE OF SENDING AND RECEIPT; TO PROVIDE
WHEN RECORDS ARE TRANS-ERABLE RECORDS, TO
PROVIDE FOR THE CREATION AND RETENTION OF
ELECTRONIC RECORDS AND CONVERSON OF WRITTEN
RECORDSBY GOVERNMENTAL AGENCIES TO PROVIDE FOR
THE ACCEPTANCE AND DISTRIBUTION OF ELECTRONIC
RECORDSBY GOVERNMENTAL AGENCIES, TO PROVIDE FOR
INTEROPERABILITY WITH SMILAR STANDARDS ADOPTED BY
OTHER AGENCIES, TO ENACT A SEVERABILITY CLAUSE; TO
REPEAL SECTIONS 25-63-1, 25-63-3, 25-63-5, 25-63-7, 25-63-9
AND 25-63-11, MISS SIS PPI CODE OF 1972, WHICH
CONSTITUTE THE DIGITAL SGNATURE ACT OF 1997; AND
FOR RELATED PURPOSES

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
MISSISSIPPI:

SECTION 1.Short title. This chapter may be cited as the Uniform Electroni
Transactions Act.

SECTION 2.Definitions. In this chapter:




(1) "Agreement" means the bargain of the partidadt, as found in their language or
inferred from other circumstances and from rulegufations and procedures given the
effect of agreements under laws otherwise applkctbl particular transaction.

(2) "Automated transaction" means a transactiomgoted or performed, in whole or in
part, by electronic means or electronic recordsvhich the acts or records of one or
both parties are not reviewed by an individuahia érdinary course in forming a
contract, performing under an existing contracfudfilling an obligation required by
the transaction.

(3) "Computer program" means a set of statemernitsstuctions to be used directly or
indirectly in an information processing system rdey to bring about a certain result.

(4) "Contract" means the total legal obligationufesg from the parties' agreement as
affected by this chapter and other applicable law.

(5) "Electronic” means relating to technology havetectrical, digital, magnetic,
wireless, optical, electromagnetic, or similar daizes.

(6) "Electronic agent" means a computer prograimoglectronic or other automated
means used independently to initiate an actiorgpond to electronic records or
performances in whole or in part, without reviewaation by an individual.

(7) "Electronic record" means a record createdegsrd, sent, communicated,
received, or stored by electronic means.

(8) "Electronic signature" means an electronic sihgymbol, or process attached to or
logically associated with a record and executeadmpted by a person with the intent to
sign the record.

(9) "Governmental agency" means an executive,lbgie, or judicial agency,
department, board, commission, authority, instiutior instrumentality of the federal
government or of a state or of a county, municipabr other political subdivision of a
state.

(10) "Information" means data, text, images, sounddes, computer programs,
software, databases, or the like.

(11) "Information processing system" means an edaat system for creating,
generating, sending, receiving, storing, displayorgorocessing information.

(12) "Person" means an individual, corporation jiess trust, estate, trust, partnership,
limited liability company, association, joint vend governmental agency, public
corporation, or any other legal or commercial gntit

(13) "Record" means information that is inscribedaatangible medium or that is stored
in an electronic or other medium and is retrievablperceivable form.

(14) "Security procedure" means a procedure emgléyethe purpose of verifying that
an electronic signature, record, or performandkasof a specific person or for
detecting changes or errors in the informatiomirel@ctronic record. The term includes
a procedure that requires the use of algorithnwttwer codes, identifying words or
numbers, encryption, or callback or other acknogteent procedures.

(15) "State" means a state of the United StatesDthtrict of Columbia, Puerto Rico,
the United States Virgin Islands, or any territorynsular possession subject to the



jurisdiction of the United States. The term inclsi@® Indian tribe or band, or Alaskan
native village, which is recognized by federal lamformally acknowledged by a state.

(16) "Transaction" means an action or set of astmecurring between two (2) or more
persons relating to the conduct of business, comialeor governmental affairs.

SECTION 3.Scope.

(a) Except as otherwise provided in subsectiont(iig,chapter applies to electronic
records and electronic signatures relating torzsaetion.

(b) This chapter does not apply to a transactidhacextent it is governed by:
(1) A law governing the creation and execution dlswcodicils, or testamentary trusts;

(2) The Uniform Commercial Code other than Sectith<-107 and 75-1-206, Article
2 [(Section 75-2-101 et. seq. (sales))], and AatitA [(Section 75-2A-101 et. seq.
(leases))]; and

(3) Title 75, Chapter 1 General Provisions, othantSection 75-1-107 Waiver or
Renunciation of Claim and Section 75-1-206 Stabfiterauds on Miscellaneous
Personal Property.

(4) A statute, regulation or other rule of law gowveg adoption, divorce or other
matters of family law. The provisions of this chapshall not apply to court orders or
notices, or official court documents (includingdds, pleadings and other writings)
required to be executed in connection with coustpedings; any document required to
accompany any transportation or handling of hazssdoaterials, pesticides or other
toxic or dangerous materials; or any notice otli@)cancellation or termination of
utility services (including water, heat and powg); default, acceleration,
repossession, foreclosure or eviction, or righture, under a credit agreement secured
by, or a rental agreement for, a primary residexi@n individual; (c) the cancellation
or termination of health insurance or benefitsferinsurance benefits (excluding
annuities); or (d) recall of a product, or matefaalure of a product, that risks
endangering health or safety.

(c) This chapter applies to an electronic recordlectronic signature otherwise
excluded from the application of this chapter urgldysection (b) to the extent it is
governed by a law other than those specified isecimon (b).

(d) A transaction subject to this chapter is aldgexct to other applicable substantive
law.

SECTION 4.Prospective Application. This chapter applies to any electronic record or
electronic signature created, generated, sent, corneated, received, or stored on or
after July 1, 2001.

SECTION 5.Use of electronic records and electronic signatures; variation by
agr eement.

(a) This chapter does not require a record or sigado be created, generated, sent,
communicated, received, stored, or otherwise pesrksr used by electronic means or
in electronic form.

(b) This chapter applies only to transactions betwgarties each of which has agreed to
conduct transactions by electronic means. Whelleeparties agree to conduct a



transaction by electronic means is determined ffacontext and surrounding
circumstances, including the parties' conduct.

(c) A party that agrees to conduct a transactioalegtronic means may refuse to
conduct other transactions by electronic means.rigihe granted by this subsection
may not be waived by agreement.

(d) Except as otherwise provided in this chaptex dffect of any of its provisions may
be varied by agreement. The presence in certanngmoas of this chapter of the words
"unless otherwise agreed", or words of similar impdoes not imply that the effect of
other provisions may not be varied by agreement.

(e) Whether an electronic record or electronic aigre has legal consequences is
determined by this chapter and other applicable law

SECTION 6.Construction and application. This chapter must be construed and
applied:

(1) To facilitate electronic transactions consisigith other applicable law;

(2) To be consistent with reasonable practiceseawmug electronic transactions and
with the continued expansion of those practiced; an

(3) To effectuate its general purpose to make umifihe law with respect to the subject
of this chapter among states enacting it.

SECTION 7.Legal recognition of electronic records, electronic signatures and
electronic contracts.

(a) A record or signature may not be denied leffjateor enforceability solely because
it is in electronic form.

(b) A contract may not be denied legal effect doeseability solely because an
electronic record was used in its formation.

(c) If a law requires a record to be in writing,elactronic record satisfies the law.
(d) If a law requires a signature, an electromgnature satisfies the law.

SECTION 8.Provision of information in writing; presentation of records.

(a) If parties have agreed to conduct a transatityoglectronic means and a law
requires a person to provide, send, or deliverrmédion in writing to another person,
the requirement is satisfied if the informatiomprsvided, sent, or delivered, as the case
may be, in an electronic record capable of reterttipthe recipient at the time of
receipt. An electronic record is not capable oém&bn by the recipient if the sender or
its information processing system inhibits theigbof the recipient to print or store the
electronic record.

(b) If a law other than this chapter requires aredi) to be posted or displayed in a
certain manner, (i) to be sent, communicatedrardmitted by a specified method, or
(ii) to contain information that is formatted incartain manner, the following rules

apply:

(1) The record must be posted or displayed in thrmar specified in the other law.



(2) Except as otherwise provided in subsectior2jditie record must be sent,
communicated, or transmitted by the method spektifig¢he other law.

(3) The record must contain the information formdtin the manner specified in the
other law.

(c) If a sender inhibits the ability of a recipigatstore or print an electronic record, the
electronic record is not enforceable against togrent.

(d) The requirements of this section may not be&edany agreement, but:

(1) To the extent a law other than this chapteuireg information to be provided, sent,
or delivered in writing but permits that requirerhembe varied by agreement, the
requirement under subsection (a) that the infolmnabe in the form of an electronic
record capable of retention may also be variedgogeanent; and

(2) A requirement under a law other than this chiaft send, communicate, or transmit
a record by first class mail, postage prepaid gule United States mail, may be varied
by agreement to the extent permitted by the other |

SECTION 9.Attribution and effect of electronic record and electronic signature.

(a) An electronic record or electronic signaturattsibutable to a person if it was the act
of the person. The act of the person may be showany manner, including a showing
of the efficacy of any security procedure appliedétermine the person to which the
electronic record or electronic signature waslaitable.

(b) The effect of an electronic record or electcosignature attributed to a person under
subsection (a) is determined from the context ambanding circumstances at the time
of its creation, execution, or adoption, includthg parties' agreement, if any, and
otherwise as provided by law.

SECTION 10Effect of changeor error. If a change or error in an electronic record
occurs in a transmission between parties to adcios, the following rules apply:

(1) If the parties have agreed to use a securiyggaiure to detect changes or errors and
one party has conformed to the procedure, buttther party has not, and the
nonconforming party would have detected the chamggror had that party also
conformed, the conforming party may avoid the eftddhe changed or erroneous
electronic record.

(2) In an automated transaction involving an ingdiinal, the individual may avoid the
effect of an electronic record that resulted fromearor made by the individual in
dealing with the electronic agent of another perstre electronic agent did not
provide an opportunity for the prevention or coti@t of the error and, at the time the
individual learns of the error, the individual:

(A) Promptly notifies the other person of the emiad that the individual did not intend
to be bound by the electronic record received kyother person;

(B) Takes reasonable steps, including steps thdbom to the other person's reasonable
instructions, to return to the other person oinstructed by the other person, to destroy
the consideration received, if any, as a resulheferroneous electronic record; and

(C) Has not used or received any benefit or valomfthe consideration, if any,
received from the other person.



(3) If neither paragraph (1) nor paragraph (2) ispkhe change or error has the effect
provided by other law, including the law of mistaked the parties' contract, if any.

(4) Paragraphs (2) and (3) may not be varied bgeagent.

SECTION 11 Notarization and acknowledgment. If a law requires a signature or
record to be notarized, acknowledged, verifiednade under oath, the requirement is
satisfied if the electronic signature of the peraathorized to perform those acts,
together with all other information required toibeluded by other applicable law, is
attached to or logically associated with the sigreabr record.

SECTION 12 Retention of electronic records; originals.

(a) If a law requires that a record be retained rédguirement is satisfied by retaining an
electronic record of the information in the recuwraich:

(1) Accurately reflects the information set fonththe record at the time it was first
generated in its final form as an electronic reardtherwise; and

(2) Remains accessible for later reference.

(b) A requirement to retain a record in accordamitk subsection (a) does not apply to
any information the sole purpose of which is tol#@ahe record to be sent,
communicated, or received.

(c) A person may satisfy subsection (a) by usimgsirvices of another person if the
requirements of that subsection are satisfied.

(d) If a law requires a record to be presentectaimed in its original form, or provides
consequences if the record is not presented aneetan its original form, that law is
satisfied by an electronic record retained in agance with subsection (a).

(e) If a law requires retention of a check, thaureement is satisfied by retention of an
electronic record of the information on the frontldback of the check in accordance
with subsection (a).

(f) A record retained as an electronic record icoadance with subsection (a) satisfies a
law requiring a person to retain a record for enidey, audit, or like purposes, unless a
law enacted after the effective date of this chagpecifically prohibits the use of an
electronic record for the specified purpose.

(g) This section does not preclude a governmeghey of this State from specifying
additional requirements for the retention of a rdubject to the agency's jurisdiction.

SECTION 13 Admissibility in evidence. In a proceeding, evidence of a record or
signature may not be excluded solely becausentegectronic form.

SECTION 14 Automated transaction. In an automated transaction, the following rules
apply:

(1) A contract may be formed by the interactiorelgictronic agents of the parties, even
if no individual was aware of or reviewed the elenic agents' actions or the resulting
terms and agreements.

(2) A contract may be formed by the interactiormofelectronic agent and an
individual, acting on the individual's own behaiffor another person, including by an
interaction in which the individual performs actstmat the individual is free to refuse



to perform and which the individual knows or haags@n to know will cause the
electronic agent to complete the transaction diop@ance.

(3) The terms of the contract are determined bysthstantive law applicable to it.

SECTION 15Time and place of sending and receipt.

(a) Unless otherwise agreed between the senddhandcipient, an electronic record is
sent when it:

(1) Is addressed properly or otherwise directeggny to an information processing
system that the recipient has designated or usésdgurpose of receiving electronic
records or information of the type sent and fromcltihe recipient is able to retrieve
the electronic record,;

(2) Is in a form capable of being processed by $hstem; and

(3) Enters an information processing system outidecontrol of the sender or of a
person that sent the electronic record on behdli@Eender or enters a region of the
information processing system designated or usétidyecipient which is under the
control of the recipient.

(b) Unless otherwise agreed between a sender anédipient, an electronic record is
received when:

(1) It enters an information processing system ttratrecipient has designated or uses
for the purpose of receiving electronic records@rmation of the type sent and from
which the recipient is able to retrieve the elemitaecord; and

(2) Itis in a form capable of being processedHat system.

(c) Subsection (b) applies even if the place th@mation processing system is located
Is different from the place the electronic recadieemed to be received under
subsection (d).

(d) Unless otherwise expressly provided in thetededic record or agreed between the
sender and the recipient, an electronic recor@ésed to be sent from the sender's
place of business and to be received at the retipiglace of business. For purposes of
this subsection, the following rules apply:

(1) If the sender or recipient has more than oaegbf business, the place of business
of that person is the place having the closestiogiship to the underlying transaction.

(2) If the sender or the recipient does not hapkaee of business, the place of business
Is the sender's or recipient's residence, as Seroay be.

(e) An electronic record is received under subsadt) even if no individual is aware
of its receipt.

(f) Receipt of an electronic acknowledgment fromrgormation processing system
described in subsection (b) establishes that adegas received but, by itself, does not
establish that the content sent corresponds todhent received.

(g) If a person is aware that an electronic re@angbortedly sent under subsection (a),
or purportedly received under subsection (b), wasantually sent or received, the legal
effect of the sending or receipt is determined thepapplicable law. Except to the



extent permitted by the other law, the requiremehtkis subsection may not be varied
by agreement.

SECTION 16 Transferablerecords.

(@) In this section, "transferable record" meanslantronic record that:

(1) Would be a note under Article 3 of the Unifo@ammercial Code (Section 75-3-
101 et. seq.) or a document Article 7 of the Umf@&Zommercial Code (Section 75-7-
101 et. seq.) if the electronic record were in gt and

(2) The issuer of the electronic record expresaly dgreed is a transferable record.

(b) A person has control of a transferable recbadsystem employed for evidencing
the transfer of interests in the transferable mceliably establishes that person as the
person to which the transferable record was issué&@nsferred.

(c) A system satisfies subsection (b), and a pessdaemed to have control of a
transferable record, if the transferable recomreated, stored, and assigned in such a
manner that:

(1) A single authoritative copy of the transferatdeord exists which is unique,
identifiable, and, except as otherwise providedaragraphs (4), (5) and (6),
unalterable;

(2) The authoritative copy identifies the persoseatsng control as:
(A) The person to which the transferable record wsiged; or

(B) If the authoritative copy indicates that thensferable record has been transferred,
the person to which the transferable record wad meaently transferred,;

(3) The authoritative copy is communicated to arihtained by the person asserting
control or its designated custodian;

(4) Copies or revisions that add or change an ifiethiassignee of the authoritative
copy can be made only with the consent of the peasserting control;

(5) Each copy of the authoritative copy and anyyawoipa copy is readily identifiable as
a copy that is not the authoritative copy; and

(6) Any revision of the authoritative copy is rdgddentifiable as authorized or
unauthorized.

(d) Except as otherwise agreed, a person havingatai a transferable record is the
holder, as defined in Section 75-1-201(20), oftthasferable record and has the same
rights and defenses as a holder of an equivaleontder writing under the Uniform
Commercial Code, including, if the applicable staityi requirements under Section 75-
3-302(a), 75-7-501 or 75-9-308 are satisfied, itjets and defenses of a holder in due
course, a holder to which a negotiable documetitiethas been duly negotiated, or a
purchaser, respectively. Delivery, possession addrsement are not required to obtain
or exercise any of the rights under this subsection

(e) Except as otherwise agreed, an obligor undemnaferable record has the same
rights and defenses as an equivalent obligor uegrvalent records or writings under
the Uniform Commercial Code.



(f) If requested by a person against which enfoer@ms sought, the person seeking to
enforce the transferable record shall provide neaisie proof that the person is in
control of the transferable record. Proof may idelaccess to the authoritative copy of
the transferable record and related business resuoifficient to review the terms of the
transferable record and to establish the idenfith® person having control of the
transferable record.

SECTION 17 Creation and retention of electronic records and conversion of

written records by gover nmental agencies. The executive authority of each
governmental agency of this state shall determinetier, and the extent to which, it
will create and retain electronic records and canweitten records to electronic records
subject to applicable policies and standards oMlssissippi Department of
Information Technology Services and the Mississipgpartment of Archives and
History as may be adopted pursuant to law.

SECTION 18 Acceptance and distribution of electronic records by gover nmental
agencies.

(a) Except as otherwise provided in Section 1#(H,executive authority of each
governmental agency of this State shall determinetier, and the extent to which, it
will send and accept electronic records and eladtrsignatures to and from other
persons and otherwise create, generate, commuystate, process, use, and rely upon
electronic records and electronic signatures.

(b) To the extent that a governmental agency usesrenic records and electronic
signatures under subsection (a), the executiveodtitiof the governmental agency,
giving due consideration to security, may specify:

(1) The manner and format in which the electroemords must be created, generated,
sent, communicated, received, and stored and #ierag established for those
purposes;

(2) If electronic records must be signed by elettroneans, the type of electronic
signature required, the manner and format in wtiiehelectronic signature must be
affixed to the electronic record, and the idendityor criteria that must be met by, any
third party used by a person filing a documentimlitate the process;

(3) Control processes and procedures as appropoiatesure adequate preservation,
disposition, integrity, security, confidentialignd auditability of electronic records; and

(4) Any other required attributes for electronicors which are specified for
corresponding nonelectronic records or reasonadtgssary under the circumstances.

(c) Except as otherwise provided in Section 12y chapter does not require a
governmental agency of this state to use or pahaitise of electronic records or
electronic signatures.

SECTION 19l nteroperability. The governmental agency of this state which adopts
standards pursuant to Section 18 may encouragprantbte consistency and
interoperability with similar requirements adopt®dother governmental agencies of
this and other states and the federal governmehhangovernmental persons
interacting with governmental agencies of thisestHtappropriate, those standards may
specify differing levels of standards from whichvgonmental agencies of this state
may choose in implementing the most appropriatedstal for a particular application.




SECTION 20.Severability clause. If any provision of this chapter or its applicatito
any person or circumstance is held invalid, thelioNty does not affect other
provisions or applications of this chapter which b& given effect without the invalid
provision or application, and to this end the psevis of this chapter are severable.

SECTION 21. Sections 25-63-1, 25-63-3, 25-63-5635¢, 25-63-9 and 25-63-11,
Mississippi Code of 1972, which constitute the Babbignature Act of 1997, are
repealed.

SECTION 22 Effective date. This act shall take effect and be in force frord after
July 1, 2001.
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